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the servant's motives and purpose were immaterial, but, inconsistently, 
the court adds, provided he was acting within the scope of his em- 
ployment. Real discord, however, came with Dwinelle v. R. R. 
(1890) 120 N. Y. 117, where, a judgment of nonsuit, in an action 
based on a wilful assault, was reversed, for that it should go to the 
jury on whether the gate-keeper was acting within the scope of his em- 
ployment. The way being paved, it was easy, in Mulligan v. R. R. 
(1892) 129 N. Y. 506, to hold that the arrest of plaintiff by a ticket- 
seller, who suspected him of being a party wanted by the police, was 
not within the scope of his employment, as his motives were to benefit 
the State. The dissent of Earl and Finch, JJ., apparently, had some 
effect, for in Palmeri v. Man. El. R. R. (1892) 133 N. Y. 261, where 
the ticket-seller seized the plaintiff, whom he suspected of passing a 
counterfeit coin for her ticket, the company was held responsible, in 
that here the servant acted for his master, and not the State. Deliver- 
ing the opinion of the Court, Gray, J., seems to say that, in the case 
of a carrier, the scope of employment of any servant is wider, when it 
comes to treatment of a passenger, than in any other case. The doc- 
trine of these two cases seems utterly irreconcilable with either the 
English or the American rule. 

In McLeod v. R. R. (supra) the plaintiff was taken from the train 
by the road's detective, on suspicion of theft, the conductor refusing 
to interfere. The court (Van Brunt, P. J., dissenting) holds the 
defendant liable, as the defendant's contract safely to carry the plain- 
tiff to the agreed destination was violated. From Goddard v. R. R. 
Co. supra, the court quotes approvingly, and adds : "The rule reliev- 
ing a master from liability for an injury caused by his servant, when 
not acting within the scope of his employment, does nol apply, even 
though it be maliciously inflicted, as between a common carrier of 
passengers and a passenger. " The same doctrine has been enunciated 
in the Fourth Department in Wells v. N. Y. C. R. R. (1898) 25 App. 
Div. 365. These decisions of the lower court are of weight. A fur- 
ther circumstance is that in New- York the duty of the carrier to pro- 
tect a passenger from misbehavior of fellow-passengers is recognized. 
Putnam v. R. R. Co. (1873) 55 N. Y. 108. A fortiori the duty to 
protect from the violence of its own employees should be enforced. 
Goddard v. R. R. Co. supra. 



Duty of Depositor to Examine Pass-Book. — The loss arising 
from the payment of a forged or altered check must, as between the 
bank and the depositor, fall primarily upon the former, as, by a well- 
settled rule, it pays at its peril. The use of the pass-book and the 
practice of returning the vouchers to the depositor have, however, 
given rise to the question whether he may not be under some duty 
to examine these evidences of his account. The existence and ex- 
tent of such a duty have been well defined by the Court of Appeals 
of New York in the recent case of Critten v. Chemical National Bank 
(1902) 171 N. Y. 219, which has completed the transformation of 
the New York law on this subject. In Weisser v. Denison (1854) 
10 N. Y. 68, it had been held that the bank-book was merely an ac- 
count stated, and that the neglect of the depositors to examine it 
would operate only to cast on him the burden of proving it to be 
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incorrect. That he was under a duty to examine it was expressly- 
denied, and it was decided that he incurred no liability for checks 
forged by his agent. This doctrine, though cited with approval in 
Welsh v. German American Bank (1878) 73 N. Y. 424, was quali- 
fied in Frank v. Chemical Nat. Bank (188 1 ) 84 N. Y. 209, and is 
now wholly repudiated by Critten v. Chemical Nat. Bank, supra. Here 
the depositor's clerk altered genuine checks which were paid by the 
bank. The depositor entrusted the examination of the pass-book 
to the same clerk, and it was held that his failure to discover the 
fraud exonerated the bank from liability for subsequent checks. 
"The duty of a reasonable verification of the returned checks," as 
it is termed by the court, is placed on the basis of the now well- 
established banking usage, and is regarded as a just mitigation of 
the rigorous liability imposed on the bank. The existence of such 
a duty has long been recognized in very similar cases by courts of 
high authority, Dana v. Bank of the Republic (1882) 132 Mass. 156 ; 
Leather Mfgrs . Bank v. Morgan, (1886) 117U. S. 96, and may now 
be considered a " well-settled principle of law," Myers v Bank (i8gq) 
193 Pa. 1. It is to be observed however, that the duty does not 
attach, or, at least, that the measure of diligence is much less strict, 
in the event of an indorsement being forged, as the drawer of a check 
cannot reasonably be supposed capable of determining the genuine- 
ness of the signature of the payee or a subsequent indorser. At- 
lanta Nat. Bank v. Burke (1888) 81 Ga. 597; Shipman v. Bank 
(1891) 126 N. Y. 318. 

The agreement of the courts on the depositor's duty to verify his 
account does not extend to the results arising from his neglect or 
failure to do so. Obviously he cannot recover from the bank for any 
forged or altered checks it may pay after he has had a reasonable 
time in which to discover the first fraud. But as to checks paid pre- 
viously the Critten case holds the bank still liable, differing herein 
from Dana v. Bank, supra, and Bank v. Morgan, supra, in which no 
such distinction was recognized. The view of these latter cases is 
based on the ground that the failure of the depositor to discover 
the forgery amounted to a ratification of all the checks drawn, or 
that he was at least estopped to deny their genuineness ; but it can 
hardly be supported. There can be no true ratification where the 
depositor at no time had actual knowledge of the frauds or intent 
to adopt them. Nor can the doctrine of estoppel be invoked, since 
it has effect only as to acts done in consequence of a representation, 
whereas the bank must have paid the first check certainly without re- 
lying on the conduct of the depositor with regard to the pass-book. 
The true extent of the liability of the depositor is well stated in Bank 
v. Allen (1893) 100 Ala. 476, at p. 486: *' The damage to the bank 
by reason of the negligence of the depositor, is not the whole amount 
wrongly paid out on the forgery, but the difference between that 
amount and the amount recovered back by the bank." 

The cases are also at variance on the point of the depositor's lia- 
bility when, as often happens, he entrusts the examination of the 
bank-book to the same clerk who has tampered with the checks with 
the result that the forgeries remain undiscovered. The earlier view, 
vigorously maintained in New York, Weisser v. Denison and Welsh v. 
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German American Bank, supra, and elsewhere as well, Hardy M.Chesa- 
peake Bank (1879) 5 1 Md. 562, brought such a case under the rule 
that notice to an agent who is. acting contrary to his principal's in- 
terests does not affect the principal and hence denied the depositor's 
liability. The contrary view, maintained in Dana v. Bank ; Bank v. 
Morgan, and Bank v. Allen, supra, and reaffirmed in Critten v. 
Chemical Nat. Bank seems nevertheless the better supported by prin- 
ciple as well as authority. The doctrine of notice, so much insisted 
on in the learned dissenting opinion of Vann, J., in the last named 
case is really inapplicable. There is no question of imputing the 
clerk's knowledge to the depositor ; for intention is not the determin- 
ing factor in the case. The necessary inquiry is whether the deposi- 
tor has performed a positive duty enjoined upon him, that of making a 
diligent examination ; and though he may delegate its performance, 
he cannot lessen his responsibility thereby. 



Highways — Interest of Abutting Owner. — The interest of an 
abutting property owner in a street in a city, the fee of which is in the 
city, has given rise to much difference of opinion. The tendency is 
to confuse the interests of both the city and the abutting owner with 
the interests of those parties when the fee is in the abutting owner. 

There are two theories which would seem to be at the foundation 
of the various decisions, but their application is much obscured by 
the inaccurate language of the courts. The natural and reasonable 
theory would be to consider the interest of the city as an ordinary fee 
simple subject to an easement which is appurtenant to the land of 
each abutting owner. The extent of this easement is defined by the 
decisions within narrow limits. All jurisdictions hold that it embraces 
the right of access and egress, Doane v. Elev. R. R. (1896) 165 111. 
510; and some hold it also embraces the right to enjoy the light and 
air coming over the street, Lahr v. Elev. R. R. (1887) 104 N. Y. 
268. The former view seems to be better, 2 Columbia Law Review, 
158. The result of this theory would be that the city could make 
any use of its land not inconsistent with the right of the abutting 
owner or of the right of the public in the street, City of Des Moines v. 
Hall (1868) 24 Iowa 234. What has probably confused the courts in 
the acceptance of this view is the fact that most of the statutes vesting 
the fee of the street in the city have been construed to vest a deter- 
minate fee, and to make the land revert to the original donor or the 
abutting owner, in case the street is abandoned, Moses v. R. R. 
(1859) 21 111. 515 ; City 0/ Des Moines v. Hall, supra. The fact that 
such an estate is vested in the city would make no difference in the 
rights of the parties until the estate was determined, however, and is 
immaterial. An easement is property within the protection of the 
constitution, and such an easement could not be taken without just 
compensation, Story v. Elev. R. R. (1882) 90 N. Y. 122. 

The other theory is that the city is invested with the fee in trust 
for the public and the abutting owner and has in itself no beneficial 
interest in the street, Denver R. R. v. Nestor (1887) 10 Colo. 403; 
Crawford v. Village (1857) 7 Ohio St. 459. These cases are followed 
and perhaps extended by the recent case of Callen v. Columbus Edison 
Electric Light Co. (Ohio, 1902) 64 N. E. 141. In that case the 



